the use of a nonpermissible switchbox would present an ignition
source if the pump were inadvertently energized.  Since there
was a realistic potential present that someone could have
inadvertently plugged in the pump and switch to begin pumping
out the water which was present in the area, I conclude
that there was a real potential for an accident, and Helen
Mining's assertions to the contrary are rejected.  I conclude
and find that MSHA has established that the violation was
significant and substantial, and the inspector's finding
in this regard IS AFFIRMED.

Unwarrantable Failure

Helen Mining's arguments that the violation was not an
unwarrantable failure ARE REJECTED.  I agree with MSHA's
posthearing proposed findings and conclusions that the facts
and circumstances in this case support a conclusion that the
violation resulted from Helen Mining's unwarrantable failure
to comply with the cited standard.  In my view, Section Foreman
Bondra's actions in creating the conditions which resulted in
the violation, when combined with his failure to take reasonable
steps to insure that the switchbox in question was either
tagged out or removed, clearly demonstrate to me that he knew
or should have known of the violation, and that in these
circumstances, he failed to exercise due diligence to prevent
the conditions which the inspector reasonably concluded
amounted to a violation.  Contrary to Helen Mining's arguments,
Mr. Bondra's conduct is attributable to Helen Mining, and I
conclude and find that it should be held accountable for this
conduct.  I adopt MSHA's posthearing  proposed findings and
conclusions on the question of "unwarrantable failure" as
my findings and conclusions on this issue, and the inspector's
finding in this regard IS AFFIRMED.

History of Prior Violations

As indicated earlier, Helen Mining's history of prior
violations for the period June 1, 1981 to May 31, 1983,
reflects a total of 498 prior violations.  However, I take
note of the fact that this listing reflects no prior citations
for violations of mandatory standard 30 CFR 75.500(a), and
I have taken this into account in the civil penalty assessment
for the violation in question.

Good Faith Compliance

The record establishes that once the order issued Helen
Mining achieved timely abatement of the violation in question,
and I have considered this in the civil penalty assessed
for the violation in question.
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